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INTRODUCTION
In the case of Plevin, the Supreme Court determined amongst other things
that where a purchaser of payment protection insurance (PPI) had not been
told prior to concluding the agreement that more than two-thirds of the
premium would be used to pay commission to intermediaries, the agreement
was unfair and could be reopened by the court pursuant to its powers under
section 140A of the Consumer Credit Act 1974 (CCA).
Mrs Plevin was a widowed college lecturer of fifty-nine living in her own
house, with a mortgage and various unsecured personal debts.

She

responded to an unsolicited leaflet put through her letter box by an
independent credit broker called LLP Processing (UK) Ltd (LLP), which long
ago went into liquidation.

They offered to arrange the refinancing of her

existing liabilities at a competitive rate of interest over a long term, secured
on her home.
She telephoned LLP and told them that she was interested in borrowing
money to pay off her existing debts and fund some home improvements.
They proposed that she should borrow £34,000 from Paragon Personal
Finance Ltd (Paragon), repayable in instalments over ten years, and take out
PPI for five years with Norwich Union. The PPI premium was £5,780, which
was payable at the outset and added to the amount of the loan making a total
borrowing of £39,780.

Paragon was one of eleven lenders with whom LLP

had arrangements to introduce clients. These arrangements allowed them to
input details of the proposed loan into a Paragon computer system and
obtain a preliminary indication of whether the transaction was likely to be
acceptable. Each lender had an arrangement with a designated insurer who
underwrote PPI policies associated with its loans.

Norwich Union was the

insurer designated by Paragon.
After the telephone conversation, LLP sent Mrs Plevin a letter recording their
proposal, and quoting a premium for PPI cover at £5,780. It enclosed a ‘Key
Facts’ document describing the insurance cover, a ‘Borrower Information
Guide’ produced by the Finance Industry Standards Association (FISA) and an
application form.

The application form, which Mrs Plevin completed and

dated 6 March 2006, recorded brief details of her income and outgoings,
including her current mortgage, and that she wished to borrow£34,000 and
buy a PPI policy. The form was returned to LLP.

Thereafter, Paragon sent her a copy of the credit agreement, the PPI
certificate and four cheques, three of which were payable to her designated
creditors and the fourth to her personally.
Of the £5,780 premium, 71.8% was taken in commissions from the premium
before it was remitted by Paragon to Norwich Union. LLP received £1,870 and
Paragon retained £2,280.

The net sum of £1,630 was then remitted by

Paragon to Norwich Union. The FISA borrowers’ guide told Mrs Plevin that
“commission is paid by the lending company”. But neither the amount of the
commission nor the identity of the recipients was disclosed.
As noted above, the Supreme Court determined that the agreement was
unfair and could therefore be reopened by the court pursuant to its powers
under the CCA. This decision provides a further basis for more PPI litigation
because its focus is not on mis-selling, but on the relationship between
borrower and lender.
Lenders therefore face another round of PPI claims.

MANCHESTER COUNTY COURT
Having found that the relationship between Mrs Plevin and Paragon was
unfair, the Supreme Court remitted the case to Manchester County Court in
order to decide the appropriate redress.
The remitted case was heard by HHJ Platts on 2 March 2015. His judgement
is founded on the factual findings of the first instance decision before
Recorder Yipp QC and the guidance provided by the Supreme Court.

The

critical findings of the County Court (made by Recorder Yipp QC) were that:
PPI was not represented as compulsory and she made a positive choice to
purchase PPI.
Had commission been disclosed to Mrs Plevin she would have “certainly
questioned this”. In her evidence, she did not go so far as to say that she
would not have taken out the insurance had she known about the
commission arrangements.
Even if Recorder Yipp QC was wrong about both the nature of the agreement
and the issue of enforceability, she concluded that questions as to the
consequences of non-enforceability and the remedy for Mrs Plevin would
arise.

She did not consider it would be right to order repayment of all

payments made for the PPI in circumstances where Mrs Plevin’s evidence
suggested she wanted, and perhaps specifically requested, the cover for her
large loan – she had the benefit of such cover over the term to which she
agreed.
The particular Supreme Court guidance followed by HHJ Platts was paragraph
18 of Lord Sumption’s speech in which he highlighted Mrs Plevin’s knowledge
that some commission would be payable:

“I turn therefore to the question whether the non-disclosure of the
commissions payable out of Mrs Plevin’s PPI premium made her relationship
with Paragon unfair. In my opinion, it did. A sufficiently extreme inequality of
knowledge and understanding is a classic source of unfairness in any
relationship between a creditor and a non-commercial debtor.
question of degree.

It is a

Mrs Plevin must be taken to have known that some

commission would be payable to intermediaries out of the premium before it
reached the insurer. The fact was stated in the FISA borrowers’ guide and,
given that she was not paying LLP for their services, there was no other way
that they could have been remunerated. But at some point commissions may
become so large that the relationship cannot be regarded as fair if the
customer is kept in ignorance. At what point is difficult to say, but wherever
the tipping point may lie the commissions paid in this case are a long way
beyond it. …”
HHJ Platts considered there to be five factors of significance in the case.
First, the commission was significant. Second, Mrs Plevin was found not to
be saying that she would not have purchased the PPI had she been informed
of the quantum of the commission. Third, she had a choice over whether to
purchase PPI. Fourth, she had the benefit of the PPI for the duration of the
loan and thus had the peace of mind that the cover brought.

Fifth, she

elected to purchase the PPI.
HHJ Platts noted that the terms of section 140A of the CCA were widely
drawn and he had a wide discretion in the matter.

He concluded that Mrs

Plevin was entitled to relief from paying commission, but not from the whole
of the premium. However, he was at pains to stress that “this is a decision on
the particular facts of this case…It is not intended to give general guidance.”
It is clear, therefore, that whilst it cannot be presumed that a finding of an
‘unfair relationship’ will automatically result,or that the appropriate relief will
be full PPI redress, each case will be determined on its own facts.

COMPLAINT
The Financial Conduct Authority (FCA) is the financial regulatory body which
oversees and regulates the conduct of firms operating in this sector. In turn,
the Financial Ombudsman Service (FOS) provides consumers of financial
services with an independent dispute resolution service if they had a dispute
with a financial adviser regulated by the FCA.
The FCA could have decided not to regulate unfair relationships arising out of
PPI claims. However, it observed:
“We think that, on balance, the rationale for us exercising our regulatory
judgement about appropriate assessment and, where appropriate, redress of
relevant PPI complaints in light of s.140A-B, taking account of Plevin, and
making rules and guidance now for
firms to follow when handling PPI complaints, is stronger, because:
Firms will then take a fair and consistent approach to handling Plevin
complaints. Otherwise, given the variety of industry views of Plevin’s
significance, it is likely that individual firms will adopt different approaches
to

handling

such

complaints.

This

will

create

inconsistency

in

PPI

complaints handling and likely increased demands on the Ombudsman
service.

Additionally,

many

consumers

may

not

complain

to

the

Ombudsman service.
Our ability to take future action is enhanced. By giving firms a clear idea of
how we expect relevant complaints to be dealt with in light of Plevin, it will
be easier for us to ensure that firms act fairly and consistently.
It is more appropriate for us, as a policy making body, to set out a
framework approach in rules and guidance. The FCA has the power to make
rules and guidance to help ensure firms reach fair and consistent outcomes
for complainants on cases with common issues and similar fact patterns.
This helps to ensure the best outcomes for consumers when making
complaints to firms at the earliest stage in the complaint process. The
Ombudsman service must focus on individual cases and be careful not to
prioritise standard approaches over individual case circumstances.

The Ombudsman service is required to take our rules and guidance (amongst other
things) into account when determining cases.”The FCA’s rules and guidance apply
only to PPI complaints where a claim could be made against a lender under section
140A and an order made to remedy any unfair relationship under section 140B of the
CCA, so they will apply if the PPI states it covered or covers a credit agreement
where sums are payable, or capable of becoming payable under it on or after 6 April
2008.
The rules and guidance are provided in the FCA’s DISP App 3 (Handling Payment
Protection Insurance Complaints), which provide for a two-step approach to PPI
complaints. Where the credit agreement covered by the PPI policy is in the scope of
section 140A-B, then:
A lender that receives a complaint about PPI does not have to assess the
complaint against the rules and guidance (Step 2) if it sold the policy and has
already concluded (Step 1), that the complaint should be upheld (because the PPI
was mis-sold) and paid redress of full return of premium and the interest paid on
that premium;
The lender should assess the PPI complaint under Step 2 if:
o

It sold the PPI and decides under Step 1 that it would reject the complaint

because the PPI was not mis-sold or, in some single premium PPI cases, uphold it
but pay only “alternative redress”; or
o It did not sell the PPI to the consumer and so cannot consider whether it was
mis-sold under Step 1.
The FCA states that firms should take the following steps when assessing complaints
at Step 2:·
Consider, in light of all the information provided by the complainant and otherwise
already held by or available to the firm, whether there was non-disclosure of
commission
Seek to establish the true substance of the complaint, rather than taking a narrow
interpretation of the issues raised, and not focus solely on the specific expression
of the complaint
Consider whether they need to contact the complainant directly to understand
fully the issues raised
Consider evidence that is uncovered during the assessment of the complaint as if
it were part of the complaint (even if not raised in the complaint)Take into account
information it already holds about the sale and consider other issues that may be
relevant to the sale which the firm has identified through other means (e.g. root
cause analysis).

The heart of Step 2 is set out under rule DISP App 3.3A.2:
“Where the firm did not disclose to the complainant in advance of a payment
protection contract being entered into(and is not aware that any other
person did so at that time) either:
(1)

the anticipated profit share plus the commission known at the time of

the sale; or
(2)

the anticipated profit share plus the commission reasonably foreseeable

at the time of the sale; or
(3)

the likely range in which (1) or (2) would fall;

the firm should consider whether it can satisfy itself on reasonable grounds
that this did not give rise to an unfair relationship under section 140A of the
CCA. The firm’s consideration of unfairness should take into account all
relevant

matters,

including

whether

the

non-disclosure

prevented

the

complainant from making a properly informed judgement about the value of
the payment protection contract.”
In Plevin, although the Supreme Court found the commission to be beyond
the ‘tipping point’, it disappointingly failed to say where that tipping point
should lie. The FCA (and therefore FOS) has taken the view that 50% marks
the point beyond which the relationship between the lender and borrower
cannot be considered fair:
“We consider 50% to be appropriate in the context of our regulatory
judgement concerning PPI complaints, based on what the Supreme Court said
in Plevin about undisclosed commission of 71.8% being a ‘long way beyond’
the ‘tipping point’ for unfairness”.

IDISP App 3.3A.4 states:
(1) The firm should presume that failure to disclose commission gave rise to
an unfair relationship under section 140A of the CCA if:
(a) the anticipated profit share plus the commission known at the time of
the sale; or
(b)

the

anticipated

profit

share

plus

the

commission

reasonably

foreseeable at the time of the sale; was:
(c) in relation to a single premium payment protection contract, more than
50% of the total amount paid in relation to the payment protection
contract; or
(d) in relation to a regular premium payment protection contract, at any
time in the relevant period or periods more than 50% of the total amount
paid in relation to the payment protection contract in respect of the
relevant period or periods.
(2) The firm should presume that failure to disclose commission did not give
rise to an unfair relationship under section 140A of the CCA if the test in (1)
is not satisfied.
Under DISP App 3.3A.5, the presumption that failure to disclose commission
gave rise to an unfair relationship is rebuttable.
Examples of factors which may contribute to its rebuttal include:·
the CCA lender did not know and could not reasonably be expected to know
or foresee the level of commission and anticipated profit share; or
the complainant could reasonably be expected to be aware of the level of
commission and anticipated profit share (e.g. because they worked in a role
in the financial services industry which gave them such awareness); or
disclosure would have made no difference whatsoever to the complainant’s
judgement about the value of the payment protection contract.

Under DISP App 3.3A.5, the presumption that failure to disclose commission
did not give rise to an unfair relationship is also rebuttable, for example
because the complainant was in particularly difficult financial circumstances
at the time of sale.
Having established that the tipping point is 50%, the FCA’s approach to
redress
premium

is

provided

payment

under

DISP

protection

App

contract,

3.7A.

In

the

firm

relation
should

to

a

pay

single
to

the

complainant a sum equal to:
(1) the commission actually paid; plus
(2) an amount representing actual profit share; minus
(3) 50% of the total amount paid.
The firm should also pay historic interest in relation to that sum, where
relevant. It should also pay simple interest (8%) on the whole amount.
In relation to a regular premium payment protection contract, the firm should
pay to the complainant in respect of each redress period a sum equal to:
(1) an amount appropriately representing the commission paid in respect of
that period; plus
(2) an amount appropriately representing profit share in respect of that
period; minus
(3) 50% of the amount appropriately representing the total amount paid in
respect of that period.
A firm should pay the aggregate of those sums and also pay historic interest
in relation to each of those sums, where relevant. It should also pay simple
interest (8%), where relevant.
As can be seen from the diagram below, this approach radically cuts down a
complainant’s recoverable damages, with only the ‘green’ segment being paid
by way of redress.

PLEVIN COMMISSION REDRESS

The FCA is cognisant that it has deviated from the approach of HHJ Platts in
Plevin. In particular, it observes:
“It may be argued that our proposed approach to redress is not correct, because it
is less than the full return of commission which the Manchester County Court
awarded to Mrs Plevin. However, we do not think that this is a significant
objection, because the issue before that court was whether Mrs Plevin should be
awarded only the commission element of the premium (which is what Paragon had
offered in attempted settlement) or all the premium paid in relation to the PPI
policy (as Mrs Plevin claimed). The question of whether any other award might be
appropriate was not argued before the court.”
The FCA’s approach very significantly departs from the notion that the entirety of
the commission should be repaid because it has fundamentally compromised the
relationship between lender and borrower.

This guarded approach is no doubt

made to balance the interests of lenders and borrowers by seeking to achieve an
equitable outcome for both parties.

Whilst its focus is upon remedying the

unfairness, the fine balance struck by the FCA may be seen to have favoured
lenders rather than borrowers when compared to the outcome potentially
achieved by litigation as opposed to a complaint.

LITIGATION
Whilst the FCA’s imposed deadline of 29 August 2019 for consumers to complain
about the mis-selling of PPI itself has passed, because the focus of the Plevin
ruling is not on mis-selling but on the relationship between borrower and lender, it
is still possible to bring claims after this date under section 140A-B of the CCA.
Further,because Claims Management Companies could only pursue claims on
behalf of consumers under DISP App 3, their involvement ended with the passing
of the deadline.

As we have already seen, the courts have a wide discretion with regard
to redress.

Although each case is determined on its own facts, it is

possible in appropriate circumstances to recover the entirety of the
commission rather than just the percentage of commission above the
tipping point paid by firms adopting the FCA’s approach.

COMPLAINT V LITIGATION
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ADDITIONAL SUCCESSFUL COURT DECISIONS
CONLON V. BLACK HORSE LTD [2013] EWCA CIV 1658
Conlon was the sister case to Plevin and the Court of Appeal judgements in
the two cases were delivered together. Conlon was settled prior to the
Supreme Court hearing despite the commission payment being 40%. The key
difference between Plevin and Conlon was that Mrs Plevin stated that, had
she known the level of commission payment (71.8%), she would have
“certainly questioned this”, whereas in Conlon, the claimant stated that she
would not have bought the premium at all had the commission payment been
disclosed to her.
Given that Mrs Plevin may still have purchased PPI insurance, making the
commission the only item in question, Mrs Conlon’s evidence put the whole
sale of the policy in question.
Had Conlon proceeded to the Supreme Court, it is possible that Mrs Conlon
would have succeeded on the same basis as Mrs Plevin, meaning that if a
customer states in litigation that they would not have bought the policy if the
commission was disclosed (even if the commission was below 50%), then the
lender may still be at risk on the cost of the whole premium.
The court concluded that a relationship is unfair simply based on the
customer’s evidence and it is for the lender to rebut that statement.

It is

also apparent that the financial consequences for lenders had Conlon
proceeded would have potentially been greater than payment in accordance
with the FCA’s approach and calls into question the FCA’s use of the 50%
tipping point.

BROOKMAN V. WELCOME FINANCIAL SERVICES LIMITED (CARDIFF COUNTY
COURT, 6TH NOVEMBER 2015, HHJ KEYSER QC)
In this important decision, the county court judge found that the sale of a
policy with a commission element of 45% gave rise to an unfair relationship.
The premium elements were divided as follows:
The sum total of premiums paid in respect of the first PPI and the second PPI,
before rebate, was £6,171.69. The evidence as to what was done with those
premiums is broadly as follows:45% was deducted by the defendant and
retained as commission.
The remaining 55% was remitted to the insurance administrator.

It

retained 2% as its administration fee and paid 5% to HMRC for Insurance
Premium Tax. It then paid the remaining 48% to the insurer. The insurer
retained 3.75% on its own account. That left 44.25% of the premium to be
accounted for.
20% was paid into an ‘equalisation fund’. Payments on account were made
out of this fund to the defendant from time to time as agreed between the
defendant and the insurer; in 2007 and 2008 these payments were made at
the rate of £500,000 per month. The defendant’s own evidence described
these payments as being “an advance payment on its anticipated profit
share”.
Payments could be withheld if the insurer believed that insufficient funds
remained in the equalisation fund to meet liabilities in respect of premium
refunds upon cancellation of policies. Subject to that, the defendant was
entitled to the entirety of the equalisation fund.
The remaining 24.25% (“the Surplus”) was used to meet customers’ claims
under their PPI policies. Any amount remaining after all claims had been
met was payable to the defendant as profit commission.
By the date of this decision, Plevin had already been decided in the Supreme
Court.

However, Plevin had not considered the issue of “profit share” as between
the lender and insurer; in this case the judge concluded that the failure to
disclose

the

commission

element

and

the

profit

share

rendered

the

relationship unfair.
The judge also rejected the argument that the remedy should only be that
part of the commission above 50% (the tipping point). The judge awarded the
full premium, minus any rebates and further deducted the equivalent cost of
a “pay as you go” policy (£922).
It should also be noted that Plevin and Brookman once again reinforce the
essential point that once unfairness is raised it is for the Defendant to
disprove it.

LANGLEY AND LANGLEY V. PARAGON PERSONAL FINANCE LIMITED –
COVENTRY COUNTY COURT, 28TH OCTOBER 2016 (UNREPORTED)
In this case the Court of Appeal (after Plevin) remitted the issue of relief back
to the County Court (liability under s.140A CCA having been admitted to by
Paragon).

The sole issue was the remedy, with Paragon arguing that the

relief should be limited to the excess above 50%.
The premium (excluding interest) was £18,200 (£40,136.44 with interest).
The commissions totalled £10,982.40 (excluding interest). This meant that
the commission element was 60% of the value of the premium.
Notably, the claimants stated in evidence that they thought PPI was
mandatory, and so Paragon argued that the claimants would have purchased
the premium in any event (i.e. even if told of the excessive commission). The
County Court judge still ordered the repayment of full commission plus
interest.

VERRIN AND WINKETT V. WELCOME FINANCIAL SERVICES LIMITED –
PLYMOUTH COUNTY COURT, 27 MAY 2016 (UNREPORTED)
In this case, the claimants paid £4,286.01 for a single PPI premium. The level
of commission was 45%, but the defendant was to receive a further profit
share which brought the commission plus profit to circa 85% of the premium
(i.e. the Brookman point).
The judge therefore found an unfair relationship and ordered repayment of
the whole premium plus contractual interest, having found that the claimants
would not have purchased the premium had they known of the

profit and

commission element (even though neither of the claimants specifically said
the same).
TOWNSON V. FCE BANK PLC (T/A FORD CREDIT) (BIRMINGHAM COUNTY
COURT, 23RD JUNE 2016, HHJ CARMEL WALL)
In Townson the County Court judge ordered repayment of the whole PPI
premium.
Concealment One of the principal issues of dispute in this area is the failure
by credit brokers to disclose commissions.
Whether a mis-selling action arises as a result of the non-disclosure depends
upon whether: (a) the broker has breached the FCA’s rules; or (b) the broker
has breached a fiduciary obligation to the customer.
Under the FCA’s rules, credit brokers are specifically required to disclose to
their customers the existence of any commission, fee or other remuneration
that the broker will receive from the creditor (or another third party) in
relation to the credit agreement where:
(a) the existence or amount of commission could actually or potentially affect
the impartiality of the credit broker in recommending a particular product; or
(b) the knowledge of the commission could affect the customer’s decision
whether or not to enter into the transaction.
This disclosure must be made in good time before the credit agreement is
entered into.

In addition to potential mis-selling claims arising out of the breach of the
FCA’s rules, debtors may also be able to bring claims in relation to ‘secret
commissions’.
Secret commissions, as the name suggests, involve the commission or
elements of it being kept secret from the debtor and can be categorised as
either ‘secret’ or ‘half secret’.
In cases of secret commission, the debtor knows neither that a commission
will be paid nor the amount of that commission; in cases of half secret
commission, the debtor knows that a commission will or may be paid but is
left ignorant of the amount (or the methodology that will beused to
determine the amount).

MCWILLIAM V. NORTON FINANCE (UK) LTD (IN LIQUIDATION) [2015] EWCA
CIV 186
This concerned a secured loan of £25,000 (not CCA regulated) with single
premium PPI of £3,745.
It was an information only (or non-advised) sale. The loan was to consolidate
existing debts and finance a conservatory. Norton Finance (Norton) was paid
a broker fee of £750 and a completion fee of £500. Norton was: ·
a member of FISA;
authorised by the FSA for general insurance inter-mediation; and
an independent broker unconnected with the lender.
Norton was not present or represented at the hearing of the appeal, but it had
prepared a skeleton argument which the court read.
Commission Level and Disclosure
Two separate broker commissions were paid:
£2,675 for the loan; and
£1,688.25 for the PPI.
However, it was said these commissions were paid by the lender not to Norton
itself but rather to another credit broker (Fintel) which advertised for loans for
Norton and other credit brokers. The commission in McWilliam was 45%.
he Court of Appeal considered these borrowers “vulnerable”. Mrs McWilliam
had multiple sclerosis. The court decided that the amount of commission
earned by Norton should have been disclosed to them.
The FISA booklet sent to the borrowers had a statement in general terms that
commission would be paid. The court said this was not enough and held there
was a fiduciary duty on Norton which had been breached. As a result, the
Court of Appeal ordered all commissions to be refunded with 5% interest.

Key issues addressed by the Court of Appeal
The Court of Appeal had to consider two issues:
Was there a breach of fiduciary duty?
Should the amount of the commission earned by the broker have to be
disclosed?
The starting point is an earlier Court of Appeal ruling in Hurstanger Limited v.
Wilson [2007] 1 WLR 2351. There on an £8,000 second charge loan, the
introducing broker was paid a fee of £1,000 for arranging the business and
this was made clear to the borrowers. However, the broker was also paid an
additional commission by the lender at completion of £240 but this payment
was only referred to in general or vague terms in the documentation pack the
borrowers received.
In possession proceedings, following default on this sub-prime lending,
various technical points were raised. The trial judge:
had evidence from the lender that it was necessary to pay commissions in a
highly competitive market;
found nothing unusual about the circumstances in which commission was
paid; and
ruled the payment to the broker was not secret because documents given
to borrowers said a commission would be paid.
In Hurstanger, the issue of whether there was a fiduciary duty at all
was never argued before the Court of Appeal because it was agreed it
existed. Nevertheless, Tuckey LJ ruled that:
“The contract of retainer contained the usual implied terms, but the
relationship created was obviously a fiduciary one. As a fiduciary the agent
was required to act loyally for the defendants and not put himself into a
position where he had a conflict of interest. Yet he agreed that he would be
paid a commission by the other party to the transaction which his clients had
retained him to procure. By doing so he obviously put himself into a position
where he had a conflict of interest. The defendants were entitled to expect
him to get them the best possible deal, but the broker’s interest in obtaining
a further commission for himself from the lender gave him an incentive to
look for the lender who would give him the biggest commission.”

In McWilliam the Court of Appeal further extended the scope of fiduciary
duties on insurance and credit brokers. It applied the Privy Council ruling in
Arklow Investments v. MacLean [2000] WLR 594 where it was held that there
was an obligation not to exploit or take advantage of the position of the
fiduciary at the expense of the principal. It held a principal is entitled to the
single-minded loyalty of his fiduciary.
As a consequence, in McWilliam it ruled that the broker did not have
informed consent from the borrowers to receive and keep any commission at
all because the borrowers were vulnerable and unsophisticated. As the
amount of commission earned by the brokers was not disclosed the court
ordered all the commission to be repaid to the borrowers.
The asset finance industry had until now proceeded on the basis that
independent credit brokers remunerated by means of commission payment
were not under a fiduciary duty. This ruling overturns that assumption. It will
mean that in general terms where a commission has been paid, there should
be a fiduciary duty to obtain informed consent beforehand from customers to
retain that commission. Where consent is not obtained then commission
payments may have to be repaid.
Many banks and lenders as well as being a creditor are also a broker for
arranging insurance – often with another company in their group. This could
mean that lenders themselves may also find themselves owing a fiduciary
duty.

LIMITATION
Ordinarily a claim in contract needs to be brought within six years.
However, the McWilliam ruling means claims can now be made after
this, in view of section 32 of the Limitation Act 1980, which deals with
“concealment” (see above). Where a court rules that this applies, the effect is
that the six-year limitation period is postponed.
Albeit not a case concerning PPI, the earlier decision in Patel v Patel [2009]
EWHC (QB) (10 December 2009) established that the relevant date for
limitation purposes in relation to the CCA is the date the relationship
between creditor and debtor ceases to exist.
This case has particular significance, as it confirms that the relevant date of
assessment of the “unfair relationship” is not the date of sale, but the date of
end of the debt created by the transaction. This is highly relevant to PPI.

REGULATORY BREACH
For business written after 1 April 2014, there is express provision in
the Consumer Credit part of the FCA’s handbook. CONC 4.5.3R says that a
credit broker must disclose to a customer the existence of any commission or
fee payable by a lender where knowledge of the existence or amount of the
commission could actually or potentially affect the broker’s impartiality or
have a material impact on the customer’s decision.
However, the McWilliam decision not only gives retrospective affect to this
part of CONC it also widens its scope too. Brokers will need to:
review documents to ensure there is CONC compliance;
make clear to end users the basis of their remuneration; and
obtain informed consent from end users to retain commission.
Brokers are vulnerable to claims on other such cases where a claim cannot be
made against a lender itself.

Brokers are especially vulnerable to these

claims where an “unfair relationship” claim cannot be made against the
lender because the customer is a limited company, or the lending is for
business purposes and/or over £25,000, or where the lending has been repaid
before April 2008.
As the McWilliam judgement is from the Court of Appeal it is binding on all
County Courts in England and Wales.

LINKED TRANSACTIONS/RESCISSION
PPI policies are invariably connected to credit card or loan agreements, but
the

policies

are

not

necessarily

issued

by

the

creditor.

In

these

circumstances, because the debtor has no agreement directly with the
insurance provider despite the insurance being provided in one transaction,
the law provides a means of redress against the creditor by reason of a
‘linked transaction’.
Unfairness can also arise out of the terms of any ‘related agreement’, under
the provisions of section 140C of the CCA:
“References in sections 140A and 140B to an agreement related to a credit
agreement (the ‘main agreement’) are references to—
(a) a credit agreement consolidated by the main agreement;
(b) a linked transaction in relation to the main agreement or to a credit
agreement within paragraph (a);
(c) a security provided in relation to the main agreement, to a credit
agreement within paragraph (a) or to a linked transaction within paragraph
(b).”
In Townson v. FCE Bank plc [2016] ECC 30, it was held that the phrase “the
relationship between the creditor and the debtor arising out of the
agreement” allowed a broad approach which included consideration of a PPI
policy which was also sold by the dealer to the debtor even though the policy
was not a condition of nor financed by the credit agreement.
In

those

circumstances,

agreement.

the

debtor

is

entitled

to

rescind

the

credit

